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SUMMARY OF ARGUMENT 

The action of the Motions Judge in the District Court 
was not error when he granted Appellee’s motion for 
summary judgment. 

The common law action which Appellant attempts to 
bring in this proceeding has been abrogated by the Long¬ 
shoremen’s & Harbor Workers’ Compensation Act. The 
language of this Act itself is so clear as to be almost 
unmistakable that it was the intent of the legislature to 
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eliminate all causes of action and all remedies except as 
provided for in the Act itself. 

In addition to this many courts have decided that the 
Longshoremen’s & Harbor Workers’ Compensation Act 
sets up an exclusive remedy on behalf of employees, 
their legal representatives, husbands or wives, etc. for 
injuries or death resulting from injuries arising out of 
and in the course of employment. It has been held fur¬ 
ther by courts in states having compensation acts similar 
in all respects to that for the District of Columbia that 
a claim for damages for loss of consortium may not be 
maintained in a common law action against an employer, 
but that the injured party must resort to the remedies pro¬ 
vided by the Compensation Act. 

Therefore, the only course of action open to the Mo¬ 
tions Judge was to grant defendant’s motion for sum- 
man* judgment. 


ARGUMENT 

I 

Appellant Had No Right to Maintain a Common Law 
Action Because the Longshoremen’s & Harbor Work¬ 
ers’ Act Provides an Exclusive Remedy for Injuries 
Such as Have Allegedly Been Suffered by Appellant. 

The Court in granting Appellee’s motion for summary 
judgment was not in error because injuries such as these 
are fully covered and provided for in the Longshoremen’s 
& Harbor Workers’ Act and the Act abrogates any com¬ 
mon law rights for injuries made compensable under the 
Act. 

Section 905 of the Act (33 U. S. C. A., Chapter 18) 
provides: 

‘ - Exclusiveness of liability. The liability of an em¬ 
ployer prescribed in section 904 of this chapter shall 
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be exclusive and in place of all other liability of such 
employer to the employee, his legal representative, 
husband or wife, parents, dependents, next of kin, 
and anyone otherwise entitled to recover damages 
from such employer at law or in admiralty on ac¬ 
count of such injury or death, except that if an em¬ 
ployer fails to secure payment of compensation as 
required by this chapter, an injured employee, or his 
legal representative in case death results from the 
injury, may elect to claim compensation under this 
chapter, or to maintain an action at law or in ad- 
miraltv for damages on account of such injury or 
death.* * * •” 

The language used in this section of the Longshore¬ 
men’s & Harbor Workers’ Act is so clear that it hardly 
needs explanation. There can be no doubt after reading 
this section that it was the clear intent of the Legisla¬ 
ture to abrogate all common law rights of all persons 
mentioned in Section 905 and to substitute therefor rights 
under the Compensation Act. The only possible excep¬ 
tion to this abrogation of common law rights is in the case 
where the employer fails to secure payment of compen¬ 
sation. 

It is also evident from a reading of this section that the 
Act applies equally to injuries and to death resulting from 
injuries and the persons enumerated in this section are 
precluded from filing common law actions when the em¬ 
ployee lias been injured, as well as when his death has 
resulted from injuries. The Act does not limit the rights 
of these third persons only to cases of death as contended 
by appellant. 

The cases decided under this Act and under similar 
ones on situations almost identical with the one in the 
present case are overwhelmingly in support of the view 
that appellant’s only claim is under the Compensation 
Act and that any common law remedy which she might 
have had has been abrogated by the Act. 
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The case of Rhmehart vs. T. Smith & Son {La. 1943), 
14 So. 2d., 287 was an action foi wrongful death against 
the decedent’s employer brought by the brother and sister 
of the decedent. The defendant employer filed a motion 
to dismiss the complaint on the ground that the Long¬ 
shoremen’s & Harbor Workers’ Act provided an exclusive 
remedy. 

In affirming the trial court’s .-judgment of dismissal based 
on defendant’s motion, the Court of Appeals of Louisiana 
stated: 

“* * * the Longshoremen’s & Harbor Workers’Act 
provides an exclusive remedy to all maritime em¬ 
ployees, their legal representatives, parents, depend¬ 
ents and next of kin, for compensation resulting from 
injury or death to the employee * * *. Section 5 of 
the Act, 33 TJ. S. C. A., paragraph 905 provides: ‘The 
liability of an employer prescribed in section 904 of 
this chapter shall be exclusive and in place of all other 
liability of such employer to the employee, his legal 
representative, husband or wife, parents, dependents, 
next of kin, and anyone otherwise entitled to recover 
damages from such employer at law or in admiralty 
on account of such injury or death * * 

“There can be no doubt whatever as to the plain 
import of the above-quoted language. Simply stated, 
the effect of the provision is that all remedies for¬ 
merly possessed by an employee (covered by the Act) 
to proceed, ex delicto, under the state law or in ad¬ 
miralty on a cause of action based upon the negligence 
of the employer, have been superseded and the reme¬ 
dies granted by the Act substituted therefor. This 
was settled by the Supreme Court of the United States 
in Nogueira vs. New York & N. H. R. Co., 281 TJ. S., 
128,50 Sup. Ct. 303, 74 L. Ed., 754. 

“* • * by the passage of the Longshoremen’s & 
Harbor Workers’ Act, Congress specifically restricted 
the powers of the state courts to entertain actions 
under their own laws by declaring, in Section 5 of 
the Act, See Section 905, 33 U. S. C. A., that ‘liability 
of an employer prescribed in Section 904 of the chap¬ 
ter shall be exclusive and in place of all other liability 


of such employer to the employee, his legal repre¬ 
sentative * # • dependents, next of kin, and anyone 
otherwise entitled to recover damages from such em¬ 
ployer at law or in admiralty on account of such in¬ 
jury or death, * * *’ (Italics ours) 

“* * * The Longshoremen’s & Harbor Workers’ 
Act limits the liability of the employer in cases of 
this kind to that provided by the law and abrogates 
the claims of any person entitled to recover damages 
against such employer, at law or in admiralty, on 
account of the injury or death of the employee.’’ 

In Lynch vs. U. S., 163 F. 2d. 97, it was decided that 
the decedent’s widow could not recover from her former 
husband’s employer in an action for wrongful death based 
upon the alleged negligence of the employer. As to the 
widow’s right of action, the Court stated: 

“ # * * her only relief against it (the employer) 
lies under the provisions of the Longshoremen’s & 
Harbor Workers’ Compensation Act, 33 U. S. C. A., 
Paragraph 901.” 

And in Larson vs. Todd Shipyards Corporation, et al 
(D. C. East Dist. N. Y.) 16 F. Supp., 967, it was stated: 

“The exclusiveness of the remedy (afforded by 33 
U. S. C. A. Paragraph 901 et seq.) cannot be evaded 
save in a case where an employer fails to secure pay¬ 
ment of compensation as provided in the Act.” 

In Massman Construction Co. vs. Bassett, an opinion by 
the District Court for the Eastern District of Missouri 
in 1940, 30 Fed. Supp. 813, stated the law as follows: 

“The Longshoremen’s and Harbor Workers’ Com¬ 
pensation Act was designed to provide for maritime 
workers a remedy similar to that provided by state 
compensation laws. Crowell vs. Benson, supra; De 
Wald vs. B. & 0. Railroad Co. 4 Cir., 71 F. 2d., 810. 
The remedy provided by the Act is exclusive of any 
other recourse. Nogueria vs. N. Y. & N. H. R. Co., 
281 U. S., 128, 50 Sup. Ct. 303, 74 L. Ed., 754; Moore 
vs. Christensen, S. S. Co. 5 Cir., 53 F. 2d. 299.” 
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In MeUen vs. H. B. Hirsch cO Sons, 82 U. S. App., D. C., 
I, 159 F. 2d 461, Mr. Justice Edgerton speaking for this 
Court regarding §905 of the Longshoremen’s & Harbor 
Workers’ Compensation Act stated: 

“* * * There is no reason to suppose that Con¬ 
gress did not mean what it plainly said”. 

Delnhery vs. Sisters of St. Mary, 244 Wi. 254, 12 N. W. 
2d. 49, was an action brought by the father of a minor 
employee of the defendant hospital to recover expenses 
incurred by him for hospitalization, medical attention and 
nursing necessary for the care of the injuries sustained 
by the minor in the course of her employment by the 
defendant as a student nurse. Under the Wisconsin 
Compensation Act the defendant was liable for these items 
of expense. 

In denying the father’s right to bring a common law 
action to recover such items, the Court held: 

“The plaintiff contends that notwithstanding the 
terms of the Compensation Act the common law right 
of a father to recover the expense of caring for the 
injuries to his minor child remains. But that com¬ 
mon law right rests on the law of torts and the com¬ 
mon law of liability for reimbursement of those ex¬ 
penses is a tort liability. An employer under the 
Compensation Act sustains no tort liabilitv. Clark 
vs. Chicago, M., St. P. R. Co. 214 Wis. 295; 252 N. W. 
6S5.” 

In a New York case, Ulrich vs. Terminal Operating Corp. 
271 App. Div. 930, 67 N. Y. S. 2d 590, where the Compen¬ 
sation Act is admittedly almost identical with that ap¬ 
plicable in the District of Columbia, the Court issued a 
memorandum opinion which is set forth in its entirety 
below: 


“The plaintiff’s infant ward, a 14 year old boy, 
was employed at the defendant’s inn as a bus boy 
during the school vacation period. He held a valid 
work permit. He was injured in the course of his 
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employment. All the defendant’s employees were cov¬ 
ered by workmen’s compensation insurance. The de¬ 
fendant moved for summary judgment dismissing the 
complaint on the ground that this action, which is in 
negligence and for loss of services, does not lie. The 
plaintiff resisted the motion on the ground that no 
employer-employee relationship ever existed, inasmuch 
as the boy, it is asserted, was allowed on premises 
where wine and liquor are sold and that such presence 
of the boy was in violation of section 484, Penal Law. 

“Order granting motion for summary judgment, and 
the judgment entered thereon, unanimously affirmed, 
with $10.00 costs and disbursements.” 

The above cases dealing with a parent’s right regard¬ 
ing injuries to minor children are cited as being sub¬ 
stantially similar to the right of one spouse to claim 
damages for loss of consortium as a result of injuries 
to the other spouse. 

The following cases are almost identical on all points 
with the present one, with the exception that in each it 
was the husband who attempted to file a common law 
action for loss of consortium rather than the wife. The 
decisions of the courts will be quoted from rather exten¬ 
sively as they go into the philosophy and reasoning of 
legislatures in enacting compensation acts, and the courts’ 
reasons for denying recovery to a spouse for loss of con¬ 
sortium are so cogently expresed that it would be difficult 
to improve on them. 

In Sharp vs. Producers ’ Produce Co. 220 Mo. App. 189, 
47 S. W. 2d. 242, the plaintiff brought a common law 
action for damages for loss of services, companionship, 
etc. of his wife resulting from injuries sustained by her 
while employed in defendant’s plant. Plaintiff’s wife as 
an employee received compensation from the defendant as 
an employer under the provisions of the Workmen’s Com¬ 
pensation Law of Missouri. 
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The petition charged the injury to plaintiff’s wife re¬ 
sulted from defendant’s negligence and that her injuries 
have permanently incapacitated her for which the plain¬ 
tiff prayed damages. The answer set up among other 
things that the compensation act fully governed and con¬ 
trolled the rights of all the parties; that the defendant 
fully discharged his obligation to the wife in accordance 
with the Act and had been fully and finally released from 
all and every kind of compensation because of injury to 
the wife and that plaintiff’s rights in the premises were 
fully and finally satisfied by reason of the payment of 
compensation to her. 

Defendant filed a motion for judgment on the pleadings, 
which motion was granted by the Trial Court and af¬ 
firmed on appeal. The Springfield Court of Appeals 
stated: 

“The sole question on this appeal is whether or 
not the husband’s common-law right to recover dam¬ 
ages for loss of the services and consortium of his 
wife, resulting from defendant’s negligence, is lost 
by reason of her having received compensation under 
the Workmen’s Compensation Law of this state. It 
must be conceded that, unless the Compensation Act 
has taken away the husband’s common-law rights in 
that particular, the husband would be entitled to main¬ 
tain this action. The leading case on that general 
subject is King vs. Viscoloed, 219 Mass. 420, 106 
X. E. 988, Ann. Cas. 1916D, 1170. That was a suit 
in which the parent sued for loss of services of a 
minor son, an employee who had received compen¬ 
sation under the Massachusetts Workmen’s Compen¬ 
sation Act.” 

The Court then discussed the Massachusetts case and 
others following it which allowed a common-law action 
to the parent on the sole ground that the compensation 
act did not expressly or by necessary implication take 
away the parent’s right of action. The Missouri Court 
then went on as follows: 
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“These cases all involve the right of a parent to 
sue for loss of services of a minor son, but the prin¬ 
ciple involved is, we think, analogous to the right of 
the husband to recover for loss of the services and 
consortium of his wife. In none of these cases, how¬ 
ever, was there a statute similar to our own particu¬ 
lar statute. The section relevant reads, in part, as 
follows: ‘If both employer and employee have elected 
to accept the provisions of this chapter, the employer 
shall be liable irrespective of negligence, to furnish 
compensation under the provisions of this chapter for 
personal injury or death of the employee by accident 
arising out of and in the course of his employment, 
and shall be released from all other liability there¬ 
for whatsoever, whether to the employee or any other 
person. The rights and remedies herein granted to 
an employee, shall exclude all other rights and reme¬ 
dies of such employee, his wife, her husband, parents, 
personal representatives, dependents, heirs or next of 
kin, at common law or otherwise, on account of such 
accidental injury or death, except such rights and 
remedies as are not provided for by this chapter.’ 
Section 3301, R. S. Mo. 1929. 

“The first sentence of the foregoing statute has 
been referred to in the briefs as the ‘release clause’; 
the first portion of the second sentence as the ‘exclu¬ 
sion clause’; and the last clause of the second sen¬ 
tence as the ‘exception clause’. For convenience we 
have adopted the same nomenclature. 

“It is virtually conceded by plaintiff that, if the 
Legislature had said no more than is contained in 
the release clause, all persons, including a husband, 
would have been foreclosed as to any common law 
right or remedy by virtue of the provisions of the 
act. The language is clear and unambiguous, and 
the release clause certainly could have no other mean¬ 
ing. The Act then proceeds with the so-called ex¬ 
clusion clause which obviously is not inconsistent with 
the preceding release clause, although more specific. 
By its terms it excludes any right or remedy that 
might have been available to the employee, her hus¬ 
band, as well as other persons, arising out of the 
common law or otherwise on account of the acci- 
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dental injury or death of the employee. Certainly, if 
the Legislature had stopped there, the husband’s 
common law right to recover for loss of services and 
consortium of his wife would have been lost. But the 
statute continues: ‘Except such rights and remedies 
as are not provided for by this chapter’. This ex¬ 
ception clause is relied upon by plaintiff as saving 
his common law rights as a husband, for the reason, 
it is argued, that the husband’s right to recover for 
loss of services and consortium of his wife is ‘not 
provided for’ by the Workmen’s Compensation Act. 
The whole case then hinges upon the proper construc¬ 
tion to be given this exception clause. 

“The title to the Workmen’s Compensation Act, as 
shown on page 490, Laws of 1927, reads as follows: 
‘An Act to provide a system of workmen’s compen¬ 
sation; prescribing the manner of election and rejec¬ 
tion of the act and the effect thereof; * * • defining 
the rights and liabilities of employers and employees 
electing to accept or reject the act, and of third per¬ 
sons in connection therewith.’ It is indicated by the 
foregoing extract from the title that the Legislature, 
in enacting a Workmen’s Compensation Law, in¬ 
tended, not only to define the rights of the employer 
and employee, but of third persons as well. In at¬ 
tempting to carry out that intent of the legislature, 
section 3301 (supra) was written. No other section 
of the law is applicable. The release clause defines 
the rights of all persons by the simple process of 
declaring they have none in the event the employer 
furnishes compensation. The same is true of the 
exclusion clause. Both are in harmony with the intent 
of the Legislature as expressed in the title to the act. 
But plaintiff argues that the exception clause limits 
the preceding clauses and preserves the rights of the 
husband at common law because the common-law right 
of the husband is not ‘provided for’. We do not 
understand the words ‘provided for’ to mean ‘compen¬ 
sated for’. It is common legal parlance to refer to 
different parts of a statute as ‘provisions’ thereof. 
In the title to this act itself the Legislature uses the 
words ‘provide’, ‘defining’, ‘prescribing’, ‘regulating’, 
and ‘providing for’, indiscriminately, thus showing 
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there was no intent to give to the words ‘provided for’ 
any different meaning from other synonymous words 
used in the title and in the body of the statute. One 
definition of the word ‘provide’, as found in Webster’s 
New International Dictionary, is ‘to stipulate’. It is 
in that sense we believe the Legislature used the words 
‘provided for’ in the exception clause. It follows 
that, if a right or remedy be completely destroyed by 
the act, it would be ‘provided for’ or ‘prescribed’ or 
‘defined’, as we interpret those words. 

“The question then arises whether or not the stat¬ 
ute covers or provides for the right of the husband 
to recover at common law for loss of services of his 
wife, either by destroying it completely or in any de¬ 
gree. It is our opinion the release clause and the 
exclusion clause were intended to take away this com¬ 
mon-law right of the husband. If that be true, what 
meaning is to be given the exception clause? If the 
exception clause means that the foregoing release and 
exclusion clause are limited thereby, then, in so far 
as the rights of the wife, husband, parents, etc. are 
concerned, the release clause and exclusion clause 
have no meaning whatsoever. Plaintiff’s contention 
would result in placing the Legislature in the absurd 
position of saying in one breath, so to speak, that 
the husband’s sole common-law right to recover for 
loss of services of his wife is destroyed and in the next 
breath, by said exception, saying we do not intend 
that this shall include his common-law rights. There 
is only the one common-law right of the husband in 
this respect, and the Legislature either destroyed it 
by the release and exclusion clauses or the language 
used means nothing. Our Supreme Court has said: 
‘Although it is a rule of construction that all the 
words used in a statute must be given a meaning and 
a purpose if it can be reasonably done, yet when tEe 
main purpose of the statute appears it must not be 
defeated in order to give effect to w~ords that seem 
useless or out of place.’ In re Ferguson’s Estate, 
206 Mo. 203, loc. cit. 207, 104 S. W. 108, 109. But 
we do not need to go that far in this case. Recog¬ 
nizing the rule that different portions of an act should 
be harmonized, if possible, we think the exception 
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clause referred to other portions of the act which by 
their terms do not ‘provide for’ the ‘employee, his 
wife, her husband, parents, etc.’. Section 5 of the 
act (Rev. St. 1929 3303) provides that it shall not 
apply to employments of the state of farm labor, 
employment not on the premises of the employer, and 
certain employments by minor employers. Section 7 
(section 3305) makes the act inapplicable to employees 
whose salaries exceed $3600.00 per year. There are 
also provisions excluding employees who have con¬ 
tracted occupational diseases (section 7) or engaged 
in interstate commerce (section 12 section 3310). 
While it may be said the exception clause was un¬ 
necessary, if intended to apply to the last-mentioned 
provisions of the statute, it can readily be understood 
that the Legislature would insert such a clause in 
order to harmonize all sections of the act. What¬ 
ever actuated the Legislature in making use of this 
exception clause, w*e are certain it was not intended 
thereby to preserve the common-law rights of the hus¬ 
band contrary to other express provisions of the act 
and in opposition to the evident intent of the Legis¬ 
lature as indicated by the title to the act. We sub¬ 
scribe to the view stated in McVev v. C. & P. Tele¬ 
phone Co., 103 W. Va. 519, 138 S. E. 97, 99, wherein 
the West Virginia Supreme Court, in considering the 
effect of certain exceptions contained in the West 
Virginia Act, said: ‘Our act contains certain excep¬ 
tions, i. e. it does not apply to certain employments; 
it does not apply where the employer has elected not 
to come within the act; it does not apply in case of 
defendant’s willful wrong. These exceptions streng¬ 
then the viJjw that it was the intention of the Legis¬ 
lature to provide, aside from the exceptions, a forum 
wdiere resort may be had to settle all claims growing 
out of injury or death to employees. Holding these 
views, w’e affirm the action of the circuit court in sus¬ 
taining the demurrer to the declaration and to each 
count thereof’. It is our opinion the Workmen’s 
Compensation Act, in making provisions whereby the 
employer who refuses to accept the provisions of the 
act is deprived of the common law defenses of as¬ 
sumed risk, contributory negligence, and the fellow- 
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servant rule, practically forced the employer to ac¬ 
cept the act and in return intended thereby to relieve 
him from all other liability for any injury compensable 
under the statute. The provisions of the law under 
review are susceptible of an interpretation in har¬ 
mony with this intent of the law, as w^e understand it, 
and that is the interpretation we believe should be 
adopted. 

“There can be no question as to the power of the 
Legislature to take away the common-law rights and 
remedies of the husband and in regard to his wife’s 
services. The husband has no vested right arising 
out of a future tort. De May v. Liberty Foundry 
Co. (Mo. Sup.) 37 S. W. (2d) 640; Adams v. Iten 
Biscuit Co., 63 Okl. 52,162 P. 938. 

“It is our opinion the Missouri Compensation Act 
destroys the right of the husband to maintain this 
common-law action for loss of services of his wife, 
and that the Missouri act comes within the purview 
of that class of cases holding that, where the act abro¬ 
gates a common-law right by express provision, the 
right may no longer be enforced. Swan vs. Wool- 
worth Co., 129 Misc. Rep. 500, 222 N. Y. S. Ill; 
Treat v. Los Angeles Gas & Elec. Corp. 82 Cal. App. 
619, 256 P. 447; Hilsinger v. Zimmerman Steel Co., 
193 Iowa 708, 187 N. W. 493; Buonfiglio v. Neumann 
& Co., 93 N. J. Law, 174,197 A 285.” 

A comparison of the Missouri Compensation Act with 
the Longshoremen’s & Harbor Workers’ Compensation 
Act shows that the two are almost identical and therefore 
tlie reasoning of the Missouri Court may be applied just 
as well to our Act as it was applied to Missouri’s Act. 

The case of Holder vs. Elms Hotel Co., 338 Mo. 357, 
92 S. W. 2d. 620 was a case decided in 1936 by the Supreme 
Court of Missouri and the fact pattern there was almost 
identical to that in the Sharp case as -were the conten¬ 
tions and defenses raised by both parties. 

The decision of the Missouri Supreme Court adopted 
almost the entire decision of the Springfield Court of Ap- 
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peals in the Sharp case and followed that case in every 
respect. 

Both the Sharp and the Holder cases were cited with 
approval by the Supreme Court of Missouri in 1937 in 
Hanson vs. Norton, 103 S. W. 2d. 1. 

The case of McVey vs. C. & P. Telephone Co., 103 W. 
Va. 5J9, 138 S. E. 97 was an action of trespass on the case 
by which plaintiff sought to recover damages for loss of 
consortium as a result of injuries to his wife. A demurrer 
to the declaration on the ground that the declaration 
showed on its face that an employer-employee relationship 
existed and therefore that the common law action could 
not be maintained was granted by the trial court and sus¬ 
tained on appeal. 

The West Virginia Compensation Act provided: 

“Any employer subject to this act, who shall elect 
to pay into the workmen’s compensation fund the 
premiums provided by this act, shall not be liable to 
respond in damage at common law or by statute for 
the injury or death of any employee however occur¬ 
ring, after such election and during any period in 
which such employer shall not be in default in the 
payment of such premiums and shall have complied 
fully with all of the provisions of this act; provided, 
the injured employee has remained in his service 
with notice that his employer has elected to pay into 
the workmen’s compensation fund the premiums pro¬ 
vided by this act. * * *” 

The Supreme Court of Appeals of West Virginia said 
of this act: 

“What was the intention of the original section? 
It would seem plain that the Legislature intended to 
relieve the employer from any and all civil responsi¬ 
bilities at common law, growing out of or in any 
way connected with the injury or death of an em¬ 
ployee in the service of an employer who had fully 
complied with the requirements of the act. The words 
used clearly import this. * * *” 
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Appellee feels strongly that the above cases and the 
wording of the Act itself can leave no doubt that Mrs. 
Hitaffer’s only remedy is under the Compensation Act. 
Standing alone with no judicial interpretations Section 905 
is so clear that it could hardly be misconstrued and the 
evident intent of the Legislature is apparent on the face 
of the section. That this is so is amply demonstrated by 
the cases above referred to and by numerous others which 
have been decided interpreting this very section. 

The cases cited by appellant in her brief are not at all 
determinative of the question under discussion in this 
case. In none of them are the facts at all similar to 
those with which we are confronted and in none of them 
is our precise question passed upon even by inference. 

Appellee respectfully submits, therefore, that the ac¬ 
tion of the trial court in granting defendant’s motion for 
summary judgment was not error, but on the other hand, 
was the only decision that could properly have been made 
in view of the statute and the decisions thereunder. 

II 

Appellee Deems It Unnecessary to Answer Section II of 

Appellant’s Brief. 

Appellee is not contending that a wife at the present 
time has no common law action for loss of consortium of 
her husband and, therefore, Appellee will not answer the 
argument set forth by Appellant in Section II of her 
brief. 

Appellee’s only assertion is that in the present case, 
Appellant had no right of action for loss of consortium 
because it was barred by the Longshoremen’s & Harbor 
Workers’ Compensation Act. 
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CONCLUSION 

In the present case, the alleged injury complained of by 
Appellant would not give rise to a common law action 
such as she Has attempted to maintain in this case. Sec¬ 
tion 905 of the Longshoremen’s & Harbor Workers’ Com¬ 
pensation Act unmistakably abrogates any such claims as 
this and makes the remedies available under this Act 
exclusive remedies, and the language of the Act itself, 
and the interpretations thereof by the Courts, are so 
clear that the action of the trial court in this case in 
granting defendant’s motion for a summary judgment 
must be affirmed. 

Respectfully submitted, 

J. Harry Welch 
H. Mason Welch 
John R. Daily 
J. Joseph Barse 
710 14th St. N. W. 

Frank L. Shigo 
Mills Bldg. 

Attorneys for Appellee. 
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PETITION FOR REHEARING 

Comes now the Appellee, by and through its attorneys, 
and moves this Honorable Court that it be granted a 
rehearing in this matter by the full membership of the 
Court and for reasons therefor says as follows: 

The decision in this case handed down on May 29, 1950 
involves two (2) questions: 

First: Whether or not a wife has a cause of action 

for loss of consortium resulting from an al¬ 
leged negligent injury to the husband; and, 
Second: The interpretation of the meaning of the 
language of the Longshoremen’s and Harbor 
Workers’ Compensation Act, with respect to 
the exclusive liability provisions thereof. 

The decision is so far-reaching and so broad in its im¬ 
plications that it completely changes previous views and 
interpretations on two exceedingly important matters. 
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The decision as rendered completely reverses the ac¬ 
cepted interpretation of the Longshoremen’s and Harbor 
Workers’ Compensation Act, as well as the established 
views of the theory and philosophy upon which the Com¬ 
pensation Statute was enacted. 

It is respectfully submitted that the decision clearly 
states that there has been an unanimity of authority else¬ 
where denying the wife recovery under circumstances such 
as these and it is further stated with respect to the inter¬ 
pretation of the Longshoremen’s and Harbor Workers’ 
Compensation Act that the Court “would be less than 
candid if we did not admit that the plain and literal 
language of this section of the Act has such broad implica¬ 
tions that it could be conceived to vitiate any right of 
action flowing from the compensable injury; ’ ’ 

The interpretation which the Court places upon Section 
905 of the Act has literally stunned the members of the 
Bar of this jurisdiction whose practice ordinarily involves 
matters covered by the Longshoremen’s and Harbor Work¬ 
ers’ Compensation Act. The far-reaching effects of this 
decision and the reading into the Statute, the theory that 
the exclusiveness of the liability of the employer does not 
apply unless the party suing is making a claim in the 
employee’s right, will undoubtedly bring about a chaotic 
condition in compensation matters. This theory com¬ 
pletely negates the philosophy of the Compensation Stat¬ 
ute. Such Statutes are passed in order to do away with 
matters of defense, such as, assumption of risk and to elimi¬ 
nate consideration of the question of failure to provide 
proper working quarters and other questions of this nature 
and, in addition, have the express purpose of guaran¬ 
teeing to the injured employee and his family proper medi¬ 
cal attention, hospitalization, etc. and a living wage for 
himself and family, including his wife, for any loss which 
might come to them or any harm which they would have 
received because of the injury during the employment. 
This liberal and equitable concept of the duty and liability 
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of employers to employees and their dependents and all 
of the purposes and protections provided to the working 
man under these liberal laws are completely changed and 
rent asunder by this decision and its broad far-reaching 
effects cannot possibly be foreseen at this time. 

It is, therefore, respectfully submitted that in the in¬ 
terests of justice and in order to continue to carry out 
the intention of Congress as set up in the Longshoremen’s 
and Harbor Workers’ Compensation Act and in the best 
interests of the community as a whole that a rehearing 
before the full Court should be permitted. 

WHEREFORE, Appellee respectfully requests that it be 
granted a rehearing in this matter before the full Bench 
for a more thorough argument and presentation of the mat¬ 
ters set forth herein. 

Respectfully submitted, 

J. Habby Welch 
H. Mason Welch 
John R. Daily 
J. Joseph Babse 
1511 K St., N. W. 

Frank L. Shigo 
Mills Bldg. 

Attorneys for Appellee 
CERTIFICATE 

J. Habey Welch, of counsel for the Appellee, respect¬ 
fully states unto this Honorable Court that the petition 
for rehearing filed herein is presented in good faith and 
not for purposes of delay. It is the sincere belief and 
thought of counsel for the Appellee that a rehearing 
should be had in this case in order to best serve the ends 
of justice. 

J. Harry Welch 
Attorney for Appellee 
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CERTIFICATE OF SERVICE 

Copy of the foregoing petition for rehearing served on 
Edgar A. Wren, attorney for Appellant by mailing same 
this 9th day of June, 1950, to his last known address, 
Rm. 600 Woodward Bldg., Washington 5, D. C., postage 
prepaid. 

J. Harry Welch 
Attorney for Appellee 
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Argonne Company, Inc., Appellee . 


OBJECTIONS TO PETITION FOR REHEARING. 


Appellee’s petition for rehearing is predicated upon the 
proposition that “the decision is so far-reaching and so 
broad in its implications that it completely changes pre¬ 
vious views and interpretations on two exceedingly im¬ 
portant matters.” The first of these is “whether or not a 
wife has a cause of action for loss of consortium resulting 
from an alleged negligent injury to the husband.” Appel¬ 
lee’s petition urges that “it is respectfully submitted that 
the decision clearly states that there has been an unanimity 
of authority elsewhere denying the wife recovery under 
such circumstances * # 
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This is the identical proposition of law which was pre¬ 
sented in appellant’s brief (Section II, pages 15-20). Ap¬ 
pellee took the position that it deemed it unnecessary to 
answer Section II of appellant’s brief because “appellee 
is not contending that a wife at the present time has no 
common law action for loss of consortium of her husband 
and, therefore, will not answer the argument set forth by- 
appellant in Section II of her brief.” (See appellee’s 
brief, page 12.) Appellee, having taken this position and 
having further failed to even comment on this “exceedingly 
important matter” in its oral argument before the Court, 
cannot now justifiably petition for a rehearing on this iden¬ 
tical point of law for the purpose of assuming, if it please 
the Court, a position directly contrary to that conceded in 
its previous presentation. 

Appellee’s second “exceedingly important matter” is that 
this Court’s interpretation of the Longshoremen’s and Har¬ 
bor Workers’ Compensation Act “completely negates the 
philosophy of the Compensation Statute” because “such 
statutes are passed in order to do away with matters of 
defense, such as assumption of risk, and to eliminate con¬ 
sideration of the question of failure to provide proper work¬ 
ing quarters,” etc. Obviously, this is not a valid statement 
since this Court’s interpretation will not in any way alter 
the operation of the Statute in these matters, but simply 
leaves a “third party” who complains of a violation to an 
independent right to prove his cause of action without the 
aid of statutory assistance. The workingman and his fam¬ 
ily, therefore, have exactly the same rights now which they 
have always enjoyed under the Act. 

Appellee further urges a reconsideration because the 
Court said, “We would be less than candid if we did not 
admit that the plain and literal language of this section 
(905) of the Act has such broad implications that it could 
be conceived to vitiate any right of action flowing from the 
compensable injury; * * *” The Court recognizing this 
apparent inclusiveness clearly points out that the cause 
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herein set forth is not one flowing from the compensable 
injury but is a violation of an independent right, “even 
though the operative facts out of which this independent 
right and correlative duty arose are the same as those out 
of which the injured employee recovers under the Act.” 
The Court further said, ‘ 1 There can be no doubt, therefore, 
the injury to the consortium is an injury to a right which is 
independent of any right in the other spouse and to which 
the defendant owes an independent duty. And in view of 
the fact that this appellant is suing in her own right for the 
breach of an independent duty owing to her we cannot say 
that the Act was designed to deprive her of her action.” 
(Emphasis added) 

It is a preposterous suggestion that the Court’s decision 
creates a “chaotic condition in compensation matters” and 
“reverses the accepted interpretation of the Longshore¬ 
men’s and Harbor Workers’ Compensation Act and the es¬ 
tablished views of the theory and philosophy upon which 
that Statute was enacted,” and has thus “literally stunned 
the members of the Bar of this Jurisdiction.” There can 
be no question as to what the Court’s opinion means; it 
simply clarifies the law in relation to independent rights 
and duties of third parties, closing the door of the defense 
of exclusiveness of liability so frequently and improperly 
utilized by “insurance lawyers,” and stands as the only 
opinion on the subject in this country whose philosophic 
basis is consistent with our notions of modern jurispru¬ 
dence. 

Appellee’s petition does not shed one new light on the 
case but simply urges the Court to rehear the argument 
because of the importance of the decision. Can appellee 
seriously contend that this Court was not cognizant of the 
importance of the decision as it heard the argument and 
prepared its opinion? 

In Conclusion, nothing could be accomplished by a re¬ 
hearing for the Court has carefully considered all of the 
reasons which appellee now advances and so states in its 
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opinion which it profusely annotates in twelve pages of 
serious reflection. 


Respectfully submitted, 


Edgar A. Wren 
600 Woodward Building 
Attorney for Appellants 


Gardiner, Wren & Gardiner, 
Of Counsel. 


Certificate of Service. 

Copy of the foregoing objections to petition for rehear¬ 
ing served on J. Harry Welch, Esq., H. Mason Welch, Esq., 
John R. Daily, Esq., J. Joseph Barse, Esq., 1511 K Street, 
N. W., and Frank L. Shigo, Esq., Mills Building, Washing¬ 
ton 5, D. C., attorneys for Appellee, by mailing same this 
16th day of June, 1950, postage prepaid. 

Edgar A. Wren 
Attorney for Appellants 





